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 Companies (Incorporation) Fourth 

Amendment Rules, 2018 
-Raghav Gaind, Associate 

In exercise of the powers conferred under 

Section 469 of the Companies Act, 2013 

(hereinafter for the purpose of brevity be 

referred to as “Act”), the Central Government 

on 18th December, 2018 has placed in the 

official gazette the amendments in the 

Companies (Incorporation) Rules, 2014 

(hereinafter for the purpose of brevity be 

referred to as “Rules”)1. The Ministry of 

Corporate Affairs (hereinafter for the purpose 

of brevity be referred to as “MCA”) has made 

such amendments with an intention of 

streamlining and simplifying the process of 

incorporation of a company. The amendments 

made are as follows: 

DECLARATION AT THE TIME OF THE 

COMMENCEMENT OF BUSINESS (RULE 23A) 

In accordance with the provisions as 

contained in Section 10A of the Act, a director 

of the company shall file a declaration stating 

that such director has paid the value of the 

shares as agreed by him on the date of making 

such declaration.  

 

In pursuance of the same, it is imperative here 

to understand that for the purpose clarifying 

and rationalization the process of declaration, 

Rule 23A has been inserted after Rule 23. It 

states that:  

 

• the declaration under Section 10A of the 

Act shall be made in Form INC-20A   by the 

                                                 
1 
http://www.mca.gov.in/Ministry/pdf/CompaniesFourthAm

endmentRules_19122018.pdf  
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director of the company in accordance 

with the provisions contained in the 

Companies (Registration Offices and Fees) 

Rules, 2014.  

 

• the contents of such form shall be verified 

by a practising Chartered Accountant or 

Company Secretary or a Cost Accountant, 

provided that, if the objects of the 

company require approval from RBI or SEBI 

or any such kind of market regulators, the 

registration or approval from such regulator 

shall be obtained and attached with the 

declaration.  

 

APPLICATION UNDER SECTION 2(41) IN 

RELATION TO THE CHANGE OF THE FINANCIAL 

YEAR 

 

In accordance with the provisions as 

contained under Section 2(41) of the Act, 

every company shall maintain a uniform 

financial year. 

 

Further, for the purpose of filing the application 

in relation to the change in the financial year 

of the company, new Rule 40 has been 

inserted after Rule 39 of the Rules. The new rule 

states that: 

 

• Application for the approval of the 

concerned Regional Director shall be filed 

in Form RD-1 with the fees as prescribed in 

Companies (Registration Offices and Fees) 

Rules, 2014. 

 

• Application for the change in the financial 

year shall contain the following information: 

 

➢ reasons for the same; 

➢ minutes of the board meeting where 

such decision was ratified along with 

number of votes casted; 

➢ Power of Attorney or Memorandum of 

Appearance; and  

➢ details of the previous application filed 

in the last 5 years and outcome along 

with the copy of the order. 

  

 

• Regional Director can ask for additional 

information or the rectification of the 

information if it feels that some information 

is missing. Such additional or rectified 

information as the case may be shall be in 

Form RD-GNL-5 within a period 15 days, 

provided that, in this case only two re-

submissions shall be allowed.  

 

• If such defects or additional information is 

not provided up to the satisfaction of the 

Regional Director, the regional Director 

shall reject the application within a period 

of 15 days with specified reasons or within 

30 days from the date last re-submission as 

the case may be. 

 

• In case the application is found in order the 

Regional Director shall allow and convey 

the same within a period of 30 days from 

the date of application or from the date of 

last re-submission as the case may be. 

 

• If there is no response from the Regional 

Director in relation to the approval or 

rejection of the application or the last re-

submission within a period of 30 days then 

the application shall stand approved and 

the order will be provided to the applicant.  

 

• The said order shall be filed with the 

Registrar in Form INC-28 within a period of 

30 days from the date of the receipt of the 

order with fees as provided in Companies 

(Registration Offices and Fees) Rules, 2014. 

 

 

 DIPP Clarification on FDI in E-commerce 

 

- Sindhuja Kashyap, Associate 
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Department of Industrial Policy and Promotion 

(“DIPP”) on December 26, 2018 had published 

a press release (“Press Note”)2 clarifying the e-

commerce aspect in Foreign Direct 

Investment (“FDI”) and the same was very well 

discussed by King Stubb and Kasiva3 in its 

article dated December 27, 2018.  

While the Press Note may have greater 

impact on the larger e-marketplaces, same 

was appreciated by the domestic trader 

bodies. One of the crucial points in the Press 

Note was the restriction on the marketplace 

entities to sell their own products.  

 

The Press Note clearly stated: 

 

“An entity having equity participation by e-

commerce marketplace entity or its group 

companies, or having control on its inventory 

by e-commerce marketplace entity or group 

companies, will not be permitted to sell its 

products on the platform run by such 

marketplace.” 

 

However, DIPP on January 03, 2018 provided 

‘Response to comments reported in the 

media on Press Note 2 (2018)’ (“Response”)4, 

wherein DIPP stated that the Press Note is 

applicable only to entities which operate as a 

marketplace for e-commerce. For all other 

sectors, the specific provisions of FDI policy 

would continue to govern them.  

 

DIPP also provided clarification on 

marketplace entity having influence on the 

sale price of goods or services, thereby acting 

as inventory based model and not 

marketplace entity. DIPP stated that an e-

commerce platform operating an inventory 

based model does not only violate the FDI 

policy on ecommerce but also circumvents 

the FDI policy restrictions on multi-brand retail 

trading. Therefore, latest Press Note on FDI 

                                                 
2 https://dipp.gov.in/sites/default/files/pn2_2018.pdf  
3 https://ksandk.com/information-technology/3269/ 
4 https://dipp.gov.in/whats-new/response-comments-

reported-media-press-note-2-2018 

policy on e-commerce sector was needed to 

ensure that the rules are not circumvented. 

 

DIPP stated that the provision in the Press Note 

were in the best interest of the customer. Fair, 

competitive and transparent business 

practices which are in compliance with law 

will better protect consumers in short as well as 

medium and long term. 

 

Further, clarifying on sales of private label, 

DIPP stated that various concerns have been 

raised that Press Note prohibits sale of private 

label products through the marketplace. 

However, it was clarified that the Press Note 

does not impose any restriction on the nature 

of products which can be sold on the 

marketplace. This clarification by DIPP has 

ascended more confusion than clarification to 

whether sale of private labels by the 

marketplace entities are permitted under the 

Press Note or not.  

 

While the sudden confusion of stance by DIPP 

in the Press Note regarding sale of private 

labels do come out as a surprise, it would be 

important to wait for further clarification from 

DIPP to understand whether the same is 

permitted or restricted. 

 

 

 SEBI (Foreign Portfolio Investors) (Third 

Amendment) Regulations, 2018 
-Raghav Gaind, Associate 

 

In reference to the powers conferred on the 

Board under Section 30(1) read with section11 

and section 12 of the Securities Exchange 

Board of India Act, 1992 (hereinafter for the 

purpose of brevity be referred to as “SEBI Act”) 

and Section 25 of the Depositaries Act, 1996, 

the Board on 31st December, 2018, interleaved 

additional regulations to the Securities Board of 

India (Foreign Portfolio Investors) Regulations, 

2014 (hereinafter for the purpose of brevity be 

mailto:INFO@KSANDK.COM
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referred to as “Regulations”)5. The Board with 

an intention of easing out funding by Foreign 

Investors amended the following Regulations: 

 

Definitions (Regulation 2) 

 

Regulation 2 of the Regulations deals with 

definitions. The Board has inserted Regulation 

2(1)(ca) and Regulations 2(1)(ia) after 

Regulations 2(1)(c) and regulation 2(1)(i) 

respectively. The amendments in the 

Regulations include the following: 

 

• “control” of a person either individually or 

in concert shall include right to appoint 

the directors of the company, or control 

over the management of the company 

or having power to intervene in the 

decision making process of the company. 

Further, it is imperative to understand here 

that such power can be undertaken by 

person or persons by virtue of 

shareholding agreements, voting 

agreements, shareholding or 

management rights or in any other 

manner. [Regulation 2(1)(ca)] 

 

• “investment manager” includes any 

entity providing consultancy or any other 

role equivalent to the investors. 

[Regulation 2(1)(ia)] 

Eligibility Criteria of Foreign Portfolio Investor 

(Regulation 4) 

Regulation 4 of the Regulations deals with the 

criteria which are going to be scrutinized by 

the designated depositary participant before 

granting certificate of registration to the foreign 

portfolio investor. In exercise of the powers as 

discussed herein above, the Board has inserted 

Regulation 4(i)(ea) and Regulation 4(i)(eb) 

after Regulations 4(i)(e) of the regulations. The 

new regulation states the following: 

                                                 
5 https://www.sebi.gov.in/legal/regulations/dec-

2018/securities-and-exchange-board-of-foreign-portfolio-

investors-third-amendment-regulations-2018_41532.html  

 

• where NRI, OCI or resident are applicant or 

an existing foreign portfolio investor then: 

 

➢ the contribution by NRI and OCI shall 

be below 25% of the total contribution; 

➢ the aggregate investment of NRI, OCI 

and residents shall be below 50% of the 

total contribution; 

➢ the NRI, OCI and resident shall not be in 

control of the applicant or the existing 

portfolio investor except that the 

applicant or an existing portfolio 

investor is an offshore fund. 

➢ It is further stated that the criteria’s 

mentioned in clause (ea) shall not 

apply if the applicant or the existing 

portfolio investor proposes to invest or 

invest by way of units of schemes 

floated by mutual funds in India. 

[Regulation 4(i)(ea)] 

 

• The amendment has further clarified that 

the applicant and an existing portfolio 

along with their underlying investors 

contributing 25% or more in the corpus of 

the applicant or an existing portfolio 

investor on the basis of control shall not be 

persons mentioned in the Standard List 

notified from time to time by the United 

Nations Security Council and shall not for a 

part of jurisdiction which is identified in the 

public statement of the Financial Action 

Task Force.  

 

• Further, pursuant to the amendment by the 

Board Regulation 4 shall be divided into 

two parts. The existing regulation shall be 

called as regulation 4(1) and new 

Regulation 4(2) is inserted. The new 

regulation 4 (2) states the following: 

 

➢ an applicant or an existing foreign 

investor shall comply with the criteria 

mentioned in Regulation 4(1)(ea) within 

2 years from the date of 

commencement of these regulations or 

date of registration, whichever is later; 

➢ an existing portfolio investor shall 

comply with the criteria mentioned in 

mailto:INFO@KSANDK.COM
http://www.ksandk.com/
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regulation 4(1)(eb) within a period of 3 

months from the date of 

commencement of these regulations; 

➢ non-compliance of the above 

mentioned regulations shall lead to 

prohibition of the applicant from any 

fresh purchase of securities and the 

position of the foreign portfolio investor 

shall be liquidated from the Indian 

market within a period of 180 days; 

➢ in case of non-compliance of the 

Regulation 4(1)(eb), the foreign 

portfolio investor shall comply within 90 

days otherwise there shall be prohibition 

of the foreign portfolio investor from any 

fresh purchase of securities and the 

position of the foreign portfolio investor 

shall be liquidated from the Indian 

market within a period of 180 days. 

 

• The Board also amended the following 

definitions mentioned in clause (i), (ii) and 

(iii). It includes the following: 

 

➢ “person” shall have the meaning as 

defined in Foreign Exchange 

management Act, 1999;  

➢ “Non-resident Indian” and “Overseas 

Citizen of India” shall have the meaning 

as defined in regulation 2 of the Foreign 

Exchange Management (Transfer or 

Issue of Securities by a person resident 

outside India) Regulations, 2017; and 

➢ “Resident in India” shall have the 

meaning as defined under Foreign 

Exchange Management Act, 1999. 

 

 Delegation of powers of Company Tribunal 

to Regional Directors 

 

- Divyadeep Manu, Associate 

 

The Ministry of Corporate Affairs (“MCA”) has 

issued a notification on 18th December, 2018, 

wherein the Central Government under section 

258 of the Companies Act, 2013 (“Act”) has 

delegated its powers and function to the 

Regional Directors at Mumbai, Kolkata, 

Chennai, New Delhi, Ahmedabad, Hyderabad 

and Shillong with respect to the powers vested 

in the Tribunal under section 2 (41) of the Act 

and second proviso of section 14 (1) of the Act. 

However, the Central Government has 

delegated these powers of the Tribunals to the 

Regional Directors on the conditions that if the 

Central Government is of the opinion that such 

a course of action is necessary in the public 

interest; the Central Government shall do the 

following:  

i. revoke such delegation of powers and 

function which is given to the Regional 

Directors; or 

ii. the Central Government may itself 

exercise the powers with respect to the 

above mentioned provisions. 

Therefore, now as per section 14 (1) of the Act, 

if a company wants to convert itself from a 

public company to a private company then 

any alteration shall not take effect except with 

the approval of the Regional Directors which 

shall make such order as it may deem fit.  

Similarly, as per section 2(41) of the Act, a 

company or body corporate, which is a 

holding company or a subsidiary of a 

company incorporated outside India and is 

required to follow a different financial year for 

consolidation of its accounts outside India, is 

now required to make an application to the 

Regional Director of its concerned state and if 

the Regional Director is satisfied then it may 

allow any period as the financial year, whether 

or not that period is a year. 

The notification has come into force with 

immediate effect from the date of publication. 

 

 RBI notifies consolidated FEMA (Borrowing 

and Lending) Regulation 2018 

- Mohana Roy, Associate 
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The Reserve Bank of India (“RBI”) has notified 

the FEMA (Borrowing and Lending) Regulation 

2018(“Regulation 2018”)6 on December 17, 

2018 consolidating and streamlining the two 

separate regulations namely FEMA (Borrowing 

and lending in foreign exchange) Regulation 

2000 and FEMA (Borrowing and lending in 

Indian Rupees) Regulation 2000 (“Erstwhile 

Regulations”). 

Some of the Key changes introduced in the 

Regulation 2018 are: 

a. Scope of the Regulation 2018- now the 

Regulation 2018 shall deal with borrowing 

and lending by authorised dealer, by 

authorised dealer’s branch outside India 

and by person other than authorized 

dealer in foreign exchange and in Indian 

rupee. Further it is also dealing with 

manner of continuation of loan in the 

event of change of residential status of 

the lender or the borrower.  

b. Unlike the Erstwhile Regulation the 

Regulation 2018 has incorporated the 

methods for borrowing and lending. 

However still it is not a complete code in 

itself as it refers to RBI frameworks, 

guidelines, circulars and directions.  

c.  The Erstwhile Regulation had no specific 

provision with respect to borrowing by 

financial institutions, now the financial 

institutions set up under an Act of 

Parliament may borrow both in foreign 

exchange or Indian rupees from outside 

India for the purpose of onward lending.  

d. Under the Regulation 2018 now a person 

who is resident in India but not a 

company incorporated in India may 

borrow in Indian rupees from a Non- 

resident Indian/ relatives who are OCI 

Cardholders outside India subject to the 

conditions specified by RBI.  

e. No mandatory NCDs- perhaps this is the 

most welcoming change as now an 

eligible resident entity may borrow in 

                                                 
6 
https://rbidocs.rbi.org.in/rdocs/notification/PDFs/BORO1712

2018141D6FF9D78A4F3BBB96BC74A6C11945.PDF  

Indian rupees by ECB from outside India. 

The mandatory requirement of public 

offer of NCDs has been done away with. 

f. A new provision with respect to 

continuation of loan in the event of 

change in residential status of the lender 

has been inserted.  

g. Insertion of New definitions: New 

definitions for ease of reference has been 

inserted  

 

The Regulation 2018 by RBI is an attempt to 

consolidate both the Erstwhile Regulations and 

all the amendments made there under for easy 

reference and business. However, RBI has yet 

to bring amendments in the Master Directions 

pertaining to External Commercial Borrowings 

and borrowing and lending transactions in 

Indian rupees to streamline it with the 

Regulation 2018. 

 

 Public Procurement (Preference to Make in 

India) 2017 Order 

- Kulin Dave, Associate 

 

In order to encourage “Make in India”, and to 

promote manufacturing and production of 

goods and services in India with a view to 

enhance income and employment in India, 

the Ministry of New and Renewable Energy 

introduced the Public Procurement 

(Preference to Make in India) 2017 Order 

(Order)7, on December 11, 2018. As per the 

Order, products relating to Small Hydro Power 

and Wing Power technology would require at 

least 80% of local content, while products 

relating to off grid/decentralised solar power 

would require a minimum of 70% of local 

content, while Grid connected Solar Power 

Projects have a minimum of 100% content 

(apart from those components enumerated in 

                                                 
7 

https://mnre.gov.in/sites/default/files/webform/

notices/OM-

%20%28%20Public%20Procurement%29.pdf  
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these regulations) and products relating to 

technologies such as Biomass Gasifiers and 

Biomass Congregation would also require at 

least 80% of local content. 

In addition to the above, products related to 

the renewable energy sector being produced 

for research and development purpose would 

exempt from this Order, Also, 

electricity/biogas/bio-CNG or any other end 

product generated through these renewable 

energy products procured under this Order 

shall be utilized for captive or non-commercial 

purposes only. 

The Order provides for requirements for 

verifying local content, wherein the local 

supplier shall be required to provide self-

certification for the items that are to meet the 

local content. In case of procurement of a 

value over INR 10 crore, the local supplier 

would be required to provide a certificate from 

a statutory auditor confirming the same. False 

declarations would be in breach of the 

General Financial Rules for which the bidder or 

its successors may be debarred for a period of 

up to two years. The relevant Ministry will 

constitute a committee with internal and 

external experts for independent verification of 

self-declaration and auditor certificates on a 

random basis. 

 

Case Analysis 

 

 An arbitration clause cannot circumscribe 

the jurisdiction of a consumer forum 

reiterates the apex court 

- Mohana Roy, Associate 

 

The Supreme Court on December 10, 2018 in 

the matter of M/s. Emaar MGF Land Limited vs. 

Aftab Singh8 reiterated by its judgment in a 

review petition that an arbitration clause 

cannot circumscribe the jurisdiction of a 

consumer forum because the remedy 

provided under the Consumer Protection Act 

                                                 
8 Review Petition (C ) Nos. 2629-2630 of 2018 

1986 is a special remedy and the proceedings 

under the same have to be continued despite 

an arbitration agreement.  

Facts of the case  

M/s Emaar MGF Land Limited (hereinafter 

referred as the “Appellant”) is in to the business 

of purchasing land and developing integrated 

township on the same. Aftab Singh (hereinafter 

referred as the “Respondent”) was one of the 

buyer of a villa from the Appellant’s project. 

Later, a dispute arises between the Appellant 

and the Respondent and the Respondent filed 

a complaint with National Consumer Dispute 

Redressal Commission (The “NCDRC”). Further 

to which the Appellant filled an application 

under section 8 of the Arbitration and 

Conciliation Act 1996 for referring the matter 

for arbitration because the buyer’s agreement 

executed between the Appellant and the 

Respondent consists of an arbitration clause. 

However, NCDRC observed that consumer 

disputes cannot be referred to arbitration and 

hence rejected the contention of the 

Appellant.  

The Appellant then filed an appeal against the 

judgment of the NCDRC in front of the 

Supreme Court who dismissed the appeal on 

February 13, 2018 against which this review 

petition was filled by the Appellants. 

Issue and Contention  

The issue before the Supreme Court was 

whether the NCDRC and the apex court itself 

has committed an error by rejecting the 

application under section 8 of the Arbitration 

and Conciliation Act 1996. 

The contention raised by the Appellant was 

that the Arbitration and Conciliation 

(Amendment) Act 2015 brought an 

amendment in section 8 which inserted the 

word “notwithstanding any judgment, decree 

or order of the Supreme Court or any Court” 

should be interpreted to mean that where 

there is arbitration agreement the matter 

must be referred to arbitration only despite 

mailto:INFO@KSANDK.COM
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any judgment, decree or order from any 

Court.  

Judgment and Observation  

The apex court gave a conjoint reading to 

the Arbitration and conciliation Act and the 

Consumer Protection Act and held that the 

consumer protection Act is a special law 

which provides special remedies. Further the 

apex court also noted that while bringing 

amendment in section 8 of the Arbitration 

and Conciliation Act special statues like the 

Consumer Protection Act was not in 

contemplation moreover section 8 cannot be 

given such a broad interpretation as it will 

overpower the purpose of such special 

statues. 

Conclusion 

The Supreme Court’s decision to reiterate that 

consumer disputes cannot be referred to 

arbitration is a welcoming judgment as giving 

such a broader interpretation to section 8 of 

the Arbitration and Conciliation Act would lead 

to sub-serve a legislation made in light of the 

public policy. Further this judgment will act as a 

good precedent for any such future disputes 

which deals with allegations of contravention 

of public policy.  

 

 

 Directors’ Disqualification: Gujarat HC 

quashes list published by MCA 

 

- Divyadeep Manu, Associate 

 

In a recent case of Gaurang Balvantlal Shah 

s/o Bulvantlal Shah (“Petitioner”) vs. Union of 

India, the Gujarat High Court (“Court”) in its 

judgement dated 18.12.2018, quashed the list 

of disqualified directors (“Impugned List”) 

which was issued by the Ministry of Corporate 

Affairs (“MCA”) on 12th September, 2017. Also, 

the Court directed the MCA to immediately 

activate the Director Identification Number 

(“DIN”) of the Petitioners. 

 

Facts of the case 

In the present case, the MCA on 21st June, 

2017, in accordance with section 248 of the 

Companies Act, 2013 (“Act”), struck off names 

of the all such companies which had become 

dormant as a result of not doing any business 

or operation and had also failed to file 

financial statements or annual returns for a 

continuous period of 3 years, according to the 

MCA the period of default started from the 

financial year 2013-2014. The Petitioners were 

directors of one such company. 

Further, on 12th September, 2017 the MCA 

published the Impugned List in accordance 

with section 164 (2) of the Act, wherein the 

Petitioners were disqualified from being re-

appointed in the defaulted company. Also, the 

Petitioners were disqualified from being 

appointed as directors in other companies for 

a period of 5 years from the date of such 

default. Also, the MCA had deactivated their 

respective DINs.  

Aggrieved by the Impugned List published by 

the MCA, the Petitioners filed the present 

petition.  

 

Contentions 

The Petitioners contented that since the name 

of the company had been struck off on 21st 

June, 2017, therefore the question of filing 

financial statements and annual returns did not 

arise and the question of disqualification as 

contemplated under Section 164(2)(a) was 

wrong. Further, the Petitioners contended that 

since the MCA had deactivated their 

respective DINs, therefore, as a consequence 

Petitioners were unable to file the returns in 
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other companies where they were directors as 

well. 

Findings of the Court 

After hearing both the parties, the Court was of 

the view that section 164(2) of the Act is 

prospective in nature and would take effect 

only from date of its notification, i.e, April 1, 

2014. Further, the Court observed that there 

was no corresponding provision in the 

Companies Act, 1956 to disqualify directors on 

failure to file returns and statements. The Court 

held that unless there is explicit mention given 

by the legislature, a statutory provision cannot 

be given a retrospective effect. Therefore, the 

Court was of the view that the period for 

calculating three financial years should be 

made applicable from the year 2014-2015.  

The Court further observed that the Annual 

General Meeting (“AGM”) is required to be 

held within six months of the closing of the 

financial year, the annual returns are required 

to be filed within 60 days from the date of AGM 

and the financial statements are required to be 

filed within 30 days from the date of AGM. 

Thereby, the Court noted that the Impugned 

List was published on September 12, 2017, 

whereas for filing annual returns and financial 

statements, the aggrieved directors still had 

time till November 30, 2017 and October 30, 

2017, respectively. This was held to be illegal by 

the Court.  

Further, the Court held that striking off of a 

company under Section 248 of the Companies 

Act will not lead to deactivation of DIN. The 

Court was of the view that the Central 

Government had no power under the Act and 

the rules to deactivate DIN on ground of 

striking off of a company. The circumstances 

under which DIN can be deactivated are spelt 

out under Section 155 of the Act read with rule 

11 of the Companies (Appointment of 

Directors) Rules, 2014.  

The Court observed that even after a 

company has been struck off, the statutory 

liabilities/obligations of such struck of company 

and its directors would still remain to be 

discharged, in view of section 250 of the Act. 

Therefore, the Court held that it was wrong on 

part of the Respondents to deactivate the DINs 

allotted to the aggrieved directors under 

section 154 of the Act. 

Conclusion 

The above judgement of the Court has given 

relief to all such directors who were disqualified 

under the Impugned List. Further, the Court has 

clarified and interpreted rule 11 of Companies 

(Appointment and Qualification of Directors) 

Rules, 2014, wherein it held that rule 11 of 

Companies (Appointment and Qualification of 

Directors) Rules, 2014 itself provides for the 

reasons for cancellation and deactivation of 

DIN. According to the Court the Central 

Government has no such inherent powers to 

cancel or deactivate DIN, unless it is done in 

accordance with Rule 11 of the Companies 

(Appointment and Qualification of Directors) 

Rules, 2014.    

 

 Provisions of Insolvency and Bankruptcy 

Code must prevail over Section 434 of 

Companies Act in case there is an 

inconsistency 

- Pawan Khatri, Intern 

The apex court allowed an appeal filed against 

the order of Rajasthan High Court. The Bench 

comprising of R.F. Nariman and M.R. Shah, JJ 

held that the Order of Rajasthan HC was invalid 

as it refused transfer of winding up proceedings 

pending before it to National Company Law 

Tribunal (NCLT. The apex court ruled that in case 

of inconsistency, provisions of IBC will have an 

overriding effect on Section 434 of Companies 

Act 2013. 

 

Background  
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(i) An application was filed to Board for Industrial 

and Financial Reconstruction (BIFR) under the 

Sick Industrial Companies (Special Provisions) 

Act, 1985 (SIC Act) against Jaipur Metals and 

Electrical Ltd. which had become a 

nonperforming asset. BIFR forwarded opinion 

to the High Court that company needs to be 

wound up. On receiving such opinion, the 

High Court appointed official liquidator and 

the winding up proceedings were initiated.  

 

(ii) In the meantime, an application under 

Section 7 of Insolvency and Bankruptcy 

Code, 2016 was filed in NCLT by Alchemist 

Asset Reconstruction Co. (financial Creditor) 

for initiation of Corporate Insolvency 

Resolution Process. The application was 

admitted and soon after the order was 

challenged in Rajasthan High Court which 

denied transfer of winding up proceedings 

and set aside NCLT’s order. Appellants filed 

an instant appeal to the Supreme Court on 

being aggrieved. 

 

Issue- 

 

➢ Whether admission of application by NCLT 

under Section 7 of IBC invalid? 

 

Contentions 

 

• Counsel on behalf of respondent argued that 

question of inconsistency between IBC and 

Companies act does not arise as Section 238 

of the Code would have no application 

because amendments to Section 434 of the 

Companies Act, 2013 have been made in 

furtherance of section 255 of the code itself. 

Amendment which was made to Rule 5 by 

Companies (Transfer of Pending Proceedings) 

Rules, 2016 (“2016 Transfer Rules”), made it 

possible for such proceedings to continue to 

be dealt with by the High Court. 

 

• Whereas the counsel on behalf of the 

appellant argued that it was incorrect to 

asses such possibility of transfer on touchstone 

of rule 5, as after amendment i.e. post 

omission of Rule 5(2), proceedings in any case 

shall be transferred to the NCLT as per rule 6. 

Also, according 2018 amendment to Section 

434(1)(c), any party to any winding up 

proceedings which is pending before a High 

Court can file an application for transfer of 

such proceedings, and the Court is then 

under an obligation to transfer such 

proceedings to the NCLT.  

Judgement 

The Court opined that post 17-08-2018 (when 

Section 434, Companies Act was amended) 

proceedings under SIC Act pending before the 

High Court could only continue until a party 

files an application for transfer of such 

proceedings. Subsequently, the High Court 

must transfer the proceedings in question to 

the NCLT which would further deal with 

proceedings as an application for initiation of 

the corporate insolvency resolution process 

was filed under the Code.  

Also it was held that proceedings initiated on 

application under Section 7, I&B Code were 

independent and are not related to the 

transfer of winding up proceedings. Alchemist 

(FC) at any time prior to winding up order 

being passed, was free to make an application 

under Section 7 of the Code. It was held that 

NCLT was right in admitting the application. 

High Court’s order was set aside and NCLT 

proceedings were directed to resume from the 

stage where they had been halted. The 

appeal was allowed. 

 

Conclusion 

 

The judgement comes as a relief to Financial 

Creditors of companies which have pending 

liquidation proceedings initiated by high courts. 

By undergoing a simple application, such 

proceedings are bound to be transferred by 

the High Court to the NCLT and ultimately 

mailto:INFO@KSANDK.COM
http://www.ksandk.com/


 

 

LEXZONE  January 2019 

 

 

Copyright © King Stubb & Kasiva, Advocates & Attorneys 
January 2019 Series 19.1 

 

KING STUBB & KASIVA, ADVOCATES & ATTORNEYS 
NEW DELHI :: MUMBAI :: BANGALORE :: CHENNAI :: HYDERABAD 

info@ksandk.com | www.ksandk.com 

11 

 

ensure a more speedy and efficient liquidation 

proceeding. The judgement also makes it clear 

that provisions of IBC have an overriding effect 

on provisions of Companies Act by virtue of 

section 

238 of IBC. 
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